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FCA Discussion Paper: Developing our approach to implementing MIFID II conduct of business and 

organisational requirements  

 

The immediate impact of MiFID II for PE/VC firms operating in the UK will vary depending on the firm’s 

structure and regulatory status.  Some are MiFID investment firms – many are exempt-CAD firms, others 

are BIPRU or IFPRU limited licence firms or CPMI firms.  These firms will be directly affected by the 

regulatory changes introduced by MiFID II.  Others are not MiFID investment firms – those authorised as 

full-scope AIFMs without additional MiFID ‘top-up’ permissions, and those authorised as small UK 

AIFMs or residual CIS operators subject to the UK’s domestic regulatory regime.  These firms will not be 

directly affected by MiFID II, but may be indirectly affected, especially if the FCA proceeds with its 

proposal to ‘level-up’ requirements for consistency. 

 

In this response, we have not addressed all the questions raised in DP15/3, but have sought to highlight the 

three issues most likely to affect PE/VC firms operating in the UK.  As a general comment, we do not 

support the ‘levelling-up’ of requirements for reasons of consistency if there is otherwise no clear policy 

reason to do so.  In our view, this approach would be in direct conflict with HM Government’s 2013 

“Guiding Principles for EU Legislation”
1
, the first line of which states: “These are the guiding principles 

underlying the Government’s approach to EU Measures, aimed at maximising the UK’s influence in 

Brussels and ending the gold plating of EU legislation in the UK [emphasis added].” 

 

We are particularly concerned about the potential impact of such an approach on sub-threshold AIFMs, 

which are typically smaller firms investing in the real economy.  We believe that ‘levelling-up’ is likely to 

result in a disproportionate and unnecessary burden being imposed on such firms, particularly when 

compared with their peers in other EU Member States. 

 

Chapter 5. Professional client business – client categorisation and treatment of local public 

authorities and municipalities 

 

Q9:  Do you agree with our approach to re-categorise local authorities undertaking non-MiFID 

business as retail clients, with the option to opt up to elective professional client status? Do 

you agree that that the opt-up criteria for local authorities should follow our existing 

approach with respect to non-MiFID business? 

 

Q10:  Do you agree with the approach set out in option A and the possibility of providing guidance 

on the qualitative test? If so, please explain what sort of guidance you think would be useful. 

Please provide any evidence to support your views. 

 

Q11:  Do you agree with the approach set out in option B? Please provide your comments and any 

evidence to support your views. 

 

Q12:  Do you agree with the approach set out in option C? Please provide your comments and any 

evidence to support your views. 

 

                                                   
1 Department for Business, Innovation & Skills (2013) Guiding principles for EU legislation - 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/185626/bis-13-774-guiding-principles-
for-eu-legislation.pdf 
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Local authority pension funds (“LAPF”) are significant investors into PE/VC funds.  External data 

provided by the research provider ‘Preqin’ indicates that over 60 UK LAPFs invest into PE funds as part of 

a diversified investment portfolio with over £13bn in aggregate currently allocated to PE investments.  

PE/VC generally forms a small part of any individual LAPF’s portfolio (typically between 4% and 10%), 

but the aggregate investment is significant.   

 

The ability to select from a wide variety of PE/VC funds facilitates diversification of LAPF portfolios 

outside of bonds and listed equities.  We therefore believe it is important that the pending changes to the 

categorisation of local authorities do not restrict LAPFs from accessing PE/VC funds, to the extent they are 

considered to be retail clients for these purposes.   

 

If it were not possible to treat LAPFs as professional clients, there is a risk PE and VC firms would be 

deterred from engaging with LAPFs as retail clients and as a result effectively turn away from this source 

of capital for their funds. The likelihood of this increases considerably for medium and larger PE funds 

where LAPF commitments may make up a relatively small proportion of an overall fund and the additional 

risk and administrative cost of marketing to a small number of retail clients cannot be justified.  Re-

categorisation without a workable ‘opt-up’ regime could therefore have the unintended consequence of 

‘closing the door’ to this higher performing asset class for LAPF investors. 

 

Categorisation of LAPF investors 

 

LAPFs following a long-term investment strategy are equivalent to private sector pension schemes (which 

are treated as per se professional clients).  We believe it is appropriate from a policy perspective that 

LAPFs should be treated as professional investors; they are different in nature to a local authority’s 

treasury management function and the same policy considerations do not apply.  A difference in treatment 

between LAPFs and private sector pension schemes will create an unlevel playing field that disadvantages 

LAPFs as investors. 

 

We would ask the FCA to consider whether it is possible for firms to treat LAPFs subject to the Local 

Government Pension Scheme Regulations 2013 as per se professional clients on the basis that they are: (i) 

pension funds that are regulated (under those regulations, without reference to a Directive) to operate in the 

financial markets; and/or (ii) other institutional investors whose main activity is to invest in financial 

instruments.  If so, it would be helpful if the FCA could confirm that this is the position even if the LAPF 

is not a separate entity from its associated local authority. 

 

Non-MiFID Business 

 

In most cases, PE/VC firms will be engaging with LAPFs in circumstances that do not constitute MiFID 

business.  Hence, the non-MiFID business client categorisation criteria are of primary importance.  

However, as the AIFMD marketing passport is available only in relation to MiFID professional investors, 

it would also be desirable to have a workable opt-up regime for MiFID business. 

 

For the reasons explained above, we believe it would be appropriate for the FCA to maintain the current 

position in relation to non-MiFID business, such that LAPFs (if not local authorities more broadly) can be 

treated as per se professional clients. 
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The additional quantitative criteria under MiFID pose particular issues for PE/VC firms as we consider it 

very unlikely that any LAPF carries out 10 or more transactions per quarter in PE/VC funds.  This reflects 

the fact that sophisticated investors tend to make a small number of large investments in PE/VC funds, as 

compared to their investments in listed securities (where they often undertake more frequent but smaller 

transactions).  This means that the MiFID test contains an inherent disadvantage for managers of PE/VC 

funds because it is not designed to reflect the nature of investment in those vehicles.  The MiFID test was 

designed for MiFID firms and was not revisited as part of AIFMD.  This results in an inherent 

disadvantage for PE/VC managers when seeking to categorise LAPFs as elective professional clients under 

the MiFID test when compared to managers of bonds or listed equities.  Both for this reason and to avoid 

gold-plating we accordingly propose that the MiFID changes should not be extended to non-MiFID 

business. 

 

MiFID Business 

 

If it is not possible to categorise LAPFs as per se professional clients as proposed above, we would prefer 

Option A (retention of existing criteria).  Guidance on the application of the qualitative test would be 

helpful to BVCA members, especially if this confirms that LAPFs can typically be considered to be 

sophisticated investors.  In addition, the guidance should also confirm the requirement that “the client 

works or has worked in the financial sector for at least one year in a professional position, which requires 

knowledge of the transactions or services envisaged” (i.e. the third limb of the quantitative test, and not 

only the assessment of expertise and knowledge) should be applied, in the case of an investor that is a non-

natural person, to those individuals carrying out the transaction on behalf of that investor. 

 

If the FCA considers it necessary for policy reasons to strengthen the quantitative criteria, we do not see 

any material downside in increasing the portfolio size requirement for local authorities to €20 million 

(provided this size requirement is applied to the administering authority as a whole and not to individual 

pools of capital managed by that authority), as LAPFs investing in PE/VC funds typically manage 

portfolios substantially in excess of this amount. 

 

As noted above, we do not anticipate that any LAPF investors will satisfy the transaction frequency 

requirements, so adopting Option B(i) would effectively preclude LAPFs from investing into PE/VC funds; 

we do not believe this would be a proportionate outcome. 

 

Chapter 7.  Applying MiFID II’s remuneration requirements for sales staff and advisers to non-

MiFID firms 

 

Q17:  Do you think we should explore applying MiFID II’s remuneration standards for sales staff 

and advisers across to non-MiFID II business? 

 

We do not think the FCA should explore cross-applying MiFID II's remuneration standards for sales staff 

and advisers to non-MiFID II business.  In particular, we do not believe the MiFID II remuneration 

requirements should be applied to PE/VC firms that are sub-threshold AIFMs.  In our view, such a move 

would unquestionably constitute gold-plating. 

 

The regulatory requirements applicable to sub-threshold AIFMs were recently reviewed by HMT in 

connection with the implementation of AIFMD in its January 2013 consultation paper, ‘Transposition of 

the Alternative Investment Fund Managers Directive’.  In its May 2013 response to that consultation paper, 
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HMT stated that, in the case of sub-threshold AIFMs of unregulated collective investment schemes, 

“[t]here was no support for increasing regulatory requirements" and "[n]o case has been advanced for the 

Government to impose further regulatory requirements in this area as part of AIFMD implementation”.   

 

We do not believe that any policy reason has arisen since May 2013 that would justify revisiting that 

position.  We therefore do not see there is any case to be made for applying the MiFID II remuneration 

requirements to sub-threshold AIFMs or residual CIS operators.  Such application would impose a cost and 

administrative burden on smaller firms where no investor protection or other issues have been identified.  

 

Chapter 8. Recording of telephone conversations and electronic communications 

 

8b. The current recording rules for discretionary investment managers 

 

Q20:  Do you agree that the two recording exemptions for discretionary investment managers 

should be removed? 

 

Q21:  Do you agree that discretionary investment managers should be required to comply with 

Article 16(7) of MiFID II? 

 

We do not agree that the two recording exemptions for discretionary investment managers should be 

removed for PE/VC firms.   

 

The BVCA engaged with the FSA when the domestic telephone taping regime was introduced in 2009, and 

the FSA confirmed in correspondence (copy attached) the circumstances in which PE/VC firms could rely 

on these exemptions.  The exemptions have been widely relied on, and are particularly important for those 

firms for whom few conversations would be subject to a recording obligation, given the costs of 

implementing a recording system and managing the operation of such a system on an ongoing basis.  The 

exemptions also help to avoid unnecessary duplication of costs, which would arise if the telephone taping 

obligation applied to both “buy-side” and “sell-side” firms. 

  

Given the nature of PE/VC business, we do not believe that requiring PE/VC firms to record telephone 

conversations would materially assist the FCA to monitor compliance with conduct of business obligations 

or provide evidence to resolve disputes between firms and their clients.  Market abuse concerns would, as 

now, continue to be addressed by ‘sell-side’ recording obligations.   

 

We therefore consider that the incremental supervisory benefit (if any) of requiring such recording would 

be significantly outweighed by the financial and administrative costs to firms, especially smaller firms, of 

implementing such systems.  Whilst we believe that the costs associated with such recording would be 

significant we have not, in the time available, been able to collate comprehensive cost data.  We would, 

however, be happy to do so if this would be helpful.   

 

 










